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A decade ago, Your Majesty, then Raja Azlan Shah FJ, expressed a basic premise of administrative law: "Unfettered discretion is a contradiction in terms ... Every legal power must have legal limits, otherwise there is dictatorship." 1 That dictum sums up this body of law. It is a body of law of which in a sense Your Majesty can be said to be the heart, for, in the words of Mohamed Noor J in 1988, The right of His Majesty's subjects to have recourse to the courts of law cannot altogether be excluded ...
2
The learned judge said this when holding that a failure to apply for certiorari within the prescribed time (to quash a decision depriving the plaintiff of the privilege of using a national registration card rather than a passport) did not deprive the court of its discretionary jurisdiction to grant a declaration. His words have a wider application, however, and merit reflecting upon. I believe that they may embody a profound truth, since they may illustrate that in any democracy, whatever the detailed constitutional arrangements, some common law rights are inalienable.
Because of the symbolic central significance of the throne in administrative law, and the judicial career of the present occupant of the throne, it is particularly apt that this, the fifth of the law lectures Administrative Law Trends in the Commonwealth dedicated to him, should be concerned with that field. I am doubly honoured to be asked to give it, as the four previous lectures were all by English academic lawyers or Law Lords. Of each it could be said in the words of WS Gilbert:
He is an Englishman! For he himself has said it, And it's greatly to his credit, That he is an Englishman! I cannot claim that credit, but it is not my fault, and I can only hope that an offering from the South Seas may in some degree justify, in novelty at least, the hazard of this break with precedent. This is my second visit to Kuala Lumpur. On a wall of my chambers in Wellington, just below a publication which seems rather out of date now, the England and Empire Digest, is a large colour photograph reminding me of my first visit, which was for the Fourth International Appellate Judges' Conference, in April 1987. That conference, organised with notable dignity and hospitality, was surely a major event in the history of the modern Malaysian legal system. Since then there have been the sad events in 1988 concerning the Lord Presidency. It would be artificial to avoid any reference to them, but gratuitously intrusive and provocative to comment. I have read some of the writings, and note that they include an article by Professor FA Trindade, 3 a book by Mr PA Williams QC, 4 with whose advocacy in criminal appeals and trials I am familiar, and a book by Raja Aziz Addruse, 5 with whose advocacy I have not had the opportunity of first-hand acquaintance-which is not the only difference between the two books. The one point that it may be relevant to make here is that, although some aspects of those events were the subject of litigation, that was evidently not so as to the core events themselves. What a challenge for an administrative law system such a case would have presented! But the Malaysian judiciary was spared the problem of constituting a bench able to try it. Reference to those writings reminds me that in the months which have culminated in today I have been sent more than one copy of the Third Sultan Azlan Shah Law Lecture, Lord Oliver of Aylmerton's Judicial Legislation: Retreat from Anns.
6 I am not sure why there has been this duplication, yet no copy of Lord Ackner's fourth lecture, 7 though Lord Ackner tells me that his lecture included some good jokes. I rather suspect that it was thought that I might not entirely agree with Lord Oliver. In July, at the Oxford and Cambridge Club in Pall Mall, I happened to meet a distinguished Canadian torts lawyer, who was planning to join in the Canadian Bar Association expedition to Paisley in September, in memory of the alleged snail in Donoghue v Stevenson. 8 Having one of the copies of Lord Oliver's lecture with me, I lent it to him overnight. Next day I received through the club porter a note returning the offprint and saying, "This piece by Oliver makes my blood boil. It is an excellent target for me to fire at." That was a tribute in a way to Lord Oliver's force of exposition. His lecture did not produce in me quite the same dramatic elevation of temperature, but in conjunction with the later House of Lords decision in Murphy v Brentwood District Council 9 it did stimulate me to a rather extreme reaction, videlicet the writing of an article for the Law Quarterly Review. But if anyone is at all interested in my views about the retreat from Anns, it will be necessary to be patient until January, as it is not germane to the subject today.
The subject today perhaps contrasts with the issues in Murphy in that the leading principles of administrative law can be quite simply stated and by-and-large probably do not admit of much controversy. It was not always so. The subject used to be vexed by such refinements as the doctrine of error of law on the face of the record, Lord Sumner's "inscrutable face of a sphinx", 10 the related concept of jurisdiction as an umbrella under the shelter of which errors of law could be committed safely, the label quasi-judicial, the elusive differences between nullity, void and voidable. If not totally dispelled, these obscurities are now seen as largely irrelevant, the case which did most to cut through them in England being Anisminic Ltd v Foreign Wade is prepared to entertain this as tenable.
Latterly also the House of Lords have used language emboldening one to claim that is not altogether wide of the mark. For instance Lord Diplock has spoken of the three heads of illegality, irrationality and procedural impropriety. 14 Needless to say, such general formulations are not meant to be exhaustive, but the differences between them appear to be little more than semantic.
To assert that the struggle for simplicity in administrative law is gradually succeeding is certainly not to imply that cases are simple to decide. If the governing principles are relatively straightforward, their application can be excruciatingly difficult. It is a field where, perhaps more than any other except the closely neighbouring one of constitutional law, the courts are put to the test. On the one hand, there are the inalienable rights of subjects to resort to the courts for the protection of their rights. On the other, there are the rights of governments, ministers and officials to decide policy and make discretionary decisions. The balancing exercise can be fine and demanding: judgments can readily be misunderstood or even misrepresented when not read as a whole: emotive criticism, suggesting either undue subservience to the executive or frustration of the will of the elected representatives of the people, has to be recognised as inevitable. The judges are in a no-win situation but must accept this as inseparable from their role.
That is why as a short title for this lecture I would select Administrative Law Tensions. In what follows I will try to give you 11 [1969] some anecdotal evidence of the results of these tensions, drawn from my own experience on the bench, and then look more widely if briefly at some other jurisdictions, ending with an outside look at Malaysian administrative law. When sitting in Western Samoa some years ago I was struck by the maps of the world on sale there, showing that country as the centre and Asia, Europe, the Americas and Africa as peripheral. I am not beginning with New Zealand cases because of any illusion that New Zealand is the centre of the administrative law world, but only because first-hand evidence can have some freshness for an audience.
New Zealand
Administrative law is much occupied with statutory interpretation. The approach that seems to me right aims at a realistic and sympathetic construction of the statute and an examination of the true grounds of the administrative decision in question, checked against the purposes of the statute and any relevant common law rules, such as natural justice. a d m i n i s t r a t i v e l a w t r e n d s i n t h e c o m m o n w e a l t h it was argued that, pending the fixing of new standards, milk vendors had a common law right or liberty in Hohfeldian terms to trade as they saw fit-for instance, by reducing the number of household deliveries weekly. Manifestly the particular problem had not been foreseen by those responsible for the drafting. The court held that the Act envisaged continued home deliveries (there was a reference to that in the long title) and that to make it workable the former conditions as to frequency of deliveries must continue to apply until new standards were duly fixed. In effect, an operative licensing system was inferred. There were no particular enacting words which could be pinpointed as bearing that meaning. The intention was seen as implicit in the Act as a whole.
That tremor may have been Lord Simonds turning in his grave. It must be acknowledged that he could well have described that decision as "a naked usurpation of the legislative function under the thin disguise of interpretation". 16 One can only plead in defence that to some a constructive approach to interpretation seems as legitimate as a destructive one. So too legislation and common law need not be treated as oil and water. There can be a harmony, a reciprocal influence and interplay. It is true that the function of the legislature is to make laws, the function of the courts to interpret them; but it is also simplistic, for the boundary between legislation and interpretation is destined to remain forever undefined and in dispute.
Though the administrators win more often than not, it is cases that have gone the other way that tend to stand out more in one's memory, possibly because they sometimes require more of an effort to avoid cowardice. Let me tell you about three "crunch" cases.
In To some a constructive approach to interpretation seems as legitimate as a destructive one.
parochial to believe that a Malaysian audience will know who the All Blacks are. The rugby union is an incorporated society and technically a private sporting body controlling an amateur game, but its de facto standing and significance in the New Zealand community give it a national importance. The distinction created or articulated in England in recent years, chiefly by Lord Diplock, between public and private law has not been one which we have sought to apply rigorously. It can have some relevance to questions of procedure-whether, for instance, the more appropriate remedy is injunction or declaration on the one hand or judicial review on the other.
A statutory judicial review remedy and associated rules were introduced in New Zealand in 1972, making resort to the prerogative writs unnecessary. It was the forerunner of similar reforms in Australia and England, and in turn had been much influenced by the Ontario model. But it has been seen in my country as a procedural change simplifying the review of decisions taken or proposed under statutory powers, rather than as producing a confinement or freezing of the substantive grounds of challenge. The substantive grounds do not necessarily require distinctions between the public and private law. Indeed a 1977 amendment to the Act pointedly ignored the line between public and private territory by bringing within the definition of "statutory power" powers or rights conferred under the constitution or rules of any body corporate. That is healthily wide.
Such was the setting in which, in 1985, two young lawyers, who happened to be members of local rugby clubs, had the temerity to apply for an injunction against the New Zealand union, with which the clubs were ultimately affiliated through a hierarchy. In 1981, there had been a South African tour of New Zealand which had provoked unprecedented discord in the community, with protests sometimes deteriorating into violence (though no lives were lost) and normally law-abiding citizens carrying their opposition to apartheid to lengths quite foreign to their ordinary conduct. By its rules, the first object of the union was to foster the game throughout New Zealand. The a d m i n i s t r a t i v e l a w t r e n d s i n t h e c o m m o n w e a l t h 113 argument of the applicants was that the council of the union had lost sight of that object in their determination to send a side to South Africa in defiance of a unanimous vote in Parliament asking them not to do so and widespread public reaction against the tour.
The first question was standing. The applicants had no contract with the union, being at grassroots level. The Chief Justice of the day struck out the proceedings on that ground, presented on behalf of the union under the heading that the claim was frivolous, vexatious and an abuse of the process of the court. In the Court of Appeal, we certainly did not think that there was anything frivolous about the case and I still remember the look of delight on the face of leading counsel for the appellants when he realised from the questions of the judges that victory was not out of the question. In the event we accorded them standing. It was a unanimous judgment of a court of five. We thought that the plaintiffs could not be dismissed as mere busybodies, cranks or mischief-makers. They were specifically and legally associated with the sport and this was a moment of crucial bearing on its image, standing and future as a national sport. Indeed the New Zealand community as a whole was affected.
The next and as it turned out crucial stage occurred in the High Court, where the plaintiffs applied for an interim injunction before Casey J. The judge heard the matter for three days; some distinguished anti-apartheid witnesses were called, but for reasons which are not altogether clear the defendants did not seek to have any evidence heard at that stage from the chairman of their council. On Saturday, Casey J telephoned me to say that he was giving a decision that afternoon and to ask whether I would reserve time for the Court of Appeal to hear an urgent appeal on Monday. Arrangements were made accordingly. He did not volunteer nor did I ask what way he was going to decide. In the event, he decided that the plaintiffs had established a strong prima facie case that the decision would not foster rugby: it was arguable on the evidence that the council had closed their minds to any genuine consideration of the effect of a tour on the welfare of the game. He said: … I feel I must have regard to the unique importance of this decision in the public domain and the effect it could have on New Zealand's relationships with the outside world and on our community at large.
This was noted by the Court of Appeal and is amply borne out in correspondence from the Prime Minister and the letter from his Deputy which the Union itself requested. I am satisfied that such a situation requires that body (or any other in a similar position) to exercise more than good faith in reaching its decision; it must also exercise that degree of care which it has been found appropriate to impose on statutory bodies in the exercise of their powers affecting the legal rights or legitimate expectation of the public.
Note the reference to legitimate expectation. The judge granted an interim injunction. The defendants did not take the opportunity of appealing urgently; instead they cancelled the tour, issued a press statement saying that they now had no opportunity to establish in court that the decision to tour had been right, and later applied for leave to appeal to the Privy Council. In due course that was refused, partly on the ground that the issue was academic once the parties had agreed, as they did, to bring an end to the proceedings by a consent order. Later still their Lordships of the Privy Council refused special leave. The procedural manoeuvres are not necessarily to be criticised: the rugby administrators were wrestling with a novel situation, just as the courts had been. In retrospect, I am glad that in that case the administrative law tensions were resolved as they were by the judicial decisions. Another rugby tour of South Africa is no longer out of the question. Our judgments may have played some small part in the change of approach now apparent there.
The second "crunch" case is New Zealand Maori Council v Attorney General.
18 Again it was concerned with race relations, so mention of it may not be out of place in the multi-racial society in which I have the honour of speaking. 
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provided that in the new nation all were to be British subjects, but reserved to the chiefs and their peoples rangatiratanga, a term of controversial import. The status of the Treaty in law is still under debate. For the Maoris, it has always had very high significance. The community generally is increasingly conscious of its importance as a fundamental document, but its brief language-there are only three clauses, with a preamble and a testimonium-can do little to answer the specific problems of a developed nation 150 years later. There have been many allegations-some well founded, others not-that over the years land has been by various means taken away from the Maoris in breach of the Treaty. In 1975, the New Zealand Parliament established a recommendatory body, the Waitangi Tribunal, to hear claims of such breaches. In 1987, under the pressure of economic circumstances and philosophies, the Government decided to corporatise with a view to privatising (such is the shorthand) a range of state activities. That involved the likelihood of on-sale of lands once in Maori ownership and still retained by the Crown, thus much diminishing any prospect of restoration to the Maori people. Representations at an appropriately high level caused the Government to alter the Bill which became the State-Owned Enterprises Act 1986 so as to provide in section 9 that nothing in it should permit the Crown to act in a manner inconsistent with the principles of the Treaty of Waitangi. The Act had some machinery preventing inviolable on-sale from the newly-created corporations called State Enterprises, but these were limited to cases where Maori claims had been submitted by an early deadline date.
In that matrix of facts, the Maori Council applied for judicial review of the Crown's proposal to transfer lands to State Enterprises. The issue reduced to whether the apparently resounding declaration in section 9 should be accorded practical effect or be seen as hardly more than window-dressing. The point was not at all easy, for there was a good deal to suggest that window-dressing may have been precisely what the politicians had in mind. Hansard lent some support to that verdict, and currently the New Zealand courts do not renounce all opportunity of ascertaining by reference to Hansard what the legislators actually thought they were enacting. But in the end, the court was unwilling to adopt that uncharitable interpretation. Section 9 was held to mean what it said: it was declared that the Crown could not lawfully transfer lands to the new corporations without general safeguards for Treaty of Waitangi claims. Certain amending and safeguarding legislation was negotiated and enacted in consequence. The details do not matter here, nor the subsequent litigation building on the foundation thus laid. Perhaps what is important about the case is that it shows what impartial justice can achieve in the administrative law field in a multi-cultural society where the Rule of Law is observed, with courts that (so we claim at least) are truly unbiased. Incidentally, no member of our court is a Maori. We have found underlying the Treaty the principle of partnership between races. This may have some relevance to your society also.
My last first-hand example of administrative law tension is Petrocorp 19 decided as recently as August and as yet unreported. It is about, not race relations, but an equally hazardous subject, oil. Under the New Zealand legislation the Minister of Energy has a dual function. He is the licensing authority for petroleum mining. As well he can take part in the industry himself. The Minister entered into a joint venture with oil companies to prospect for oil in a certain province. The joint venture held a mining licence for a defined area within that province. They discovered a rich oil field extending, within the province, beyond the boundaries of their licence. The Act allowed the Minister in his discretion to extend the limits of a licence. The joint venture, in which the Minister himself held a 38 per cent interest on behalf of the state, applied to him for such an extension. The state would have acquired 38 per cent of the oil in the extended one. The Minister saw, however, that it would be better to have 100 per cent; so he declined the joint venture application, awarded a sole licence to himself for the extended area, and offered to sell it to his joint venture partners at a price to be bargained. The other joint venture partners brought judicial review proceedings. A High Court judge dismissed them, holding that the Minister's perception of the national interest was paramount. The Court of Appeal, by a majority of four to one, saw the case otherwise: the Minister was acting admittedly for purely pecuniary reasons: fairness, reasonableness and the Act in its true interpretation required him to comply with his obligations to his commercial partners. Moreover the partners had a legitimate expectation of being at least heard, whereas the evidence was that the plan to grant a licence to the Minister only was deliberately withheld from them. Perhaps a billion dollars is at stake.
My country, unlike Malaysia since 1985, retains the appeal to the Privy Council. Perhaps we lag behind you in perception of what maturity requires. The decision in Petrocorp may ultimately be made in the fine building in Downing Street next to No 10, where I have often had the privilege of sitting. How their Lordships will respond to the tension, whether even they will see any tension, it is not for me to try to foretell. What I can say without reservation from the point of view of a judge having to decide the issue in the national community wherein it arose is that the case provides a stern test of a judicial system.
England
In a less personally involved way, let me now speak briefly of case law elsewhere in the Commonwealth. To this audience there can be little new that I can tell about English administrative law. From reading many Malaysian judgments, it is evident that English precedents are still very often the main stock on which courts and counsel here draw. The landmark English cases in the field are so well-known that it is virtually enough to recite a list of judges. When the following names are mentioned, most of them will conjure up in the minds of the cognoscenti one or more famous or possibly in one or two cases, infamous decisions: Sir Edward Coke, Sir John Holt, Lord Denman, Lord Esher, Lord Loreburn, Lord Sumner, Lord Atkin, Viscount Simon, Lord Thankerton, Lord Radcliffe, Lord Goddard, Lord Parker, Lord Reid, Lord Denning, Lord Wilberforce, Lord Diplock.
That list and what it evokes will serve as an outline of the history of English administrative law. At the Commonwealth Law Conference in Auckland in April 1990, one of the highlights was a polished debate between two men, both of whom I greatly admire and have the privilege of counting as friends: Sir William Wade and Sir Patrick Neill. Regretfully it has to be said that Wade looked askance at the rugby union case, and for similar reasons, voiced misgivings about the willingness of the English courts to review such nonstatutory bodies as the Takeover Panel 20 and the Professional Conduct
Committee of the Bar Council. 21 Neill took the view that the courts should not abdicate from the responsibility of checking that justice is done in areas of public significance (this is but a brief paraphrase), and as it seemed to me, carried with him the chairman of the session and most of those present. If so, the victory lay in the inherent strength of his argument, for there was assuredly nothing between the duellists in skill and elegance of presentation.
To the history of English administrative law just given, there can perhaps be added as a statement of its current essence a quotation from Lord Donaldson of Lymington MR in Guinness: 22 It may be that the true view is that, in the context of a body whose constitution, functions and powers are sui generis, the court should review the panel's acts and omissions more in the round that might otherwise be the case and, whilst basing its decision on familiar concepts, should eschew any formal categorisation. 
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of the new "public law court". In relation to such an innominate ground the ultimate question would, as always, be whether something had gone wrong of a nature and degree which required the intervention of the court and, if so, what form that intervention should take.
Although that passage is nominally confined to sui generis bodies, consider the words "as always": it is really all there.
Canada

One of the strongest courts in the English speaking world is surely the Supreme Court of Canada. How administrative law tensions may stretch a court is illustrated by their decision in 1989-after an unsurprising gestation period of ten months-in Paccar of Canada Ltd v Canadian Association of Industrial and Mechanical and Allied
Workers. 25 The case was about industrial relations, a fertile source of fairly novel problems in administrative law, as Malaysian experience also bears out. The court was divided as to whether a decision of a Labour Relations Board should be set aside. It is instructive that even the more conservative view, which prevailed, recognised that under a collective bargaining regime quite a different approach is called for than was once customary in considering contract cases between master and servant. La Forest J said :
… it no longer makes sense to speak of the common law. The collective bargaining relationship is governed by the provisions of the Labour Code, not the common law.
A collective agreement having expired, attempts to agree on a new one had not succeeded, and the employer gave notice discontinuing negotiations and announcing terms and conditions on which it was prepared to employ workers henceforth. They were less advantageous to the workers than the old terms, but the workers did not strike, preferring to remain in work. The Board held that the employees action was lawful. The British Columbia courts, influenced by common law contract concepts, held that terms could not be 25 [1989] 2 SCR 983. unilaterally imposed by an employer. The majority of the Supreme Court held otherwise, saying that "curial deference" was appropriate towards a specialist tribunal: the tribunal has the right to make errors, even serious ones, provided it does not act in a manner so patently unreasonable that its construction cannot be supported by the relevant legislation and demands intervention by the court on review. (The note struck by the Master of the Rolls seems to be echoed.) The minority judges, Wilson and L'Heureux-Dube JJ, did not differ from the majority in principle but they thought that the Board's decision failed even that liberal test. In the words of Wilson J, it was "completely inconsistent with the concept of freedom and equality of bargaining power and the paramount role of the collective bargaining process in labour dispute resolution".
Frank recognition that legislation does not always have one inevitable meaning, that it may be open to more than one reasonable construction, offers one way through the thicket of difficulties occasioned by a hard-dying idea: namely the idea that a limited tribunal must be expected to have jurisdiction to decide some questions of law conclusively. Courts have wrestled with this for years. There are many conflicting decisions. Malaysian case law has shown some movement towards another solution, as will be shown shortly. 
Australia
The content of the doctrine of fairness is flexible but "a strong manifestation of contrary statutory intention" is needed to exclude it. a d m i n i s t r a t i v e l a w t r e n d s i n t h e c o m m o n w e a l t h 121
by the Minister or his delegate in considering the making of deportation orders. The content of the doctrine of fairness is flexible but, as Mason CJ put it, "a strong manifestation of contrary statutory intention" is needed to exclude it. Perhaps one can say that such an intention is required at the very least. Like so many common law developments in all the national jurisdictions in the second half of the 20th century, the principle that the duty to act fairly may arise from a "legitimate expectation" is an invention of Lord Denning.
29 Like many of his other ideas, it flourishes because it helps to satisfy a widely-felt human sense of what natural justice requires.
Since the categories of situations in which a legitimate expectation may be recognised can hardly be closed, it may prove a most fruitful invention. 
South Africa
Earlier I had occasion to mention South Africa in terms not particularly warm, so it is pleasing to be able to insert something now about administrative law in that non-Commonwealth country. It was also pleasing that two South African judges attended in September, the Fifth International Appellate Judges' Conference in Washingtona sign of the times.
Last year, the Appellate Division of the South African Supreme Court decided Administrator, Transvaal v Traub. 30 Some young qualified medical practitioners serving in a Soweto hospital had applied for certain appointments. They had favourable recommendations from the local departmental head. Nevertheless, the Transvaal director of hospital services did not approve their applications because they had signed a certain letter protesting in abrasive language at the disgusting and despicable conditions in the medical wards. In a judgment with which the other members of his court concurred, Corbett CJ held that they had not been fairly heard. A quashing of the refusal to approve was upheld. Interestingly, in the meantime the reconsideration ordered in the court below had resulted in their receiving appointments. Possibly more interesting still, the appeal judgment is based solely on legitimate expectation.
Malaysia
So finally I come to grasp the nettle of Malaysian administrative law. How are your courts responding to the tensions? It is necessary to stress the limits of my knowledge. Such as it is comes from general impressions and more particularly from reading in recent weeks some scores of reported decisions. I am in no position to be judgmental. It would be rash to do more then throw out a few prima facie thoughts. But to do less would be to fail my audience. 
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Two thoughts concern style and technique rather than substance. First, the conciseness of the Malaysian judgments is impressive. Your judges do not go in for elaborate disquisitions, loaded with case and article references, and smacking of the lamp. Their judgments are easy to read and assimilate. They avoid Scylla. As long as they can steer clear of Charybdis-the danger of too cursory a consideration of cases, especially at the highest level-this commands admiration.
Secondly, on the surface there may seem to be a dependence on English precedent more heavy than appropriate after Merdeka. But further acquaintance suggests that such a verdict would be superficial. Albion is not perfidious, but fortunately consistency is not high among the features of 20th century English case law in the administrative field. Within the rich jurisprudence high authority can be found for almost any possibly tenable proposition. The shades of difference can be subtle and multiple. If we take only three modern House of Lords cases so well known that they require no citations, Padfield, 31 Bromley, 32 GCHQ, 33 we may equip ourselves with a range of options for own approach to a new case. A Malaysian court may be making a truly Malaysian choice when it decides which English dictum to convert to its own use. For this reason, I may very well be doubtful whether there is substance in the criticism sometimes voiced that the Malaysian courts are still colonialist at heart.
As for substance, in Sabah Banking Employees' Union v Sabah Commercial Banks' Association
34 Abdul Hamid LP has said:
The writ of certiorari clearly survives because it is fundamental to the courts' constitutional and common law role as the guarantors of due process and the fair administration of law.
The Lord President there sounds a note close to that struck by Your Majesty in the pronouncement quoted when I began this lecture. While such words represent the spirit in which Malaysian administrative law is administered, there will be confidence that administrative law and the Rule of Law are safe in Malaysia.
The performance of the courts may conveniently be looked at in terms of the threefold criterion, "fairly, reasonably and in accordance with law". With regard to fairness, there have been some decisions which in my humble opinion an impartial examiner should give an alpha plus. I mention the Berthelsen case, 35 where cancellation of the employment pass of a press correspondent was quashed for failure to hear him. It is an application in this country of the legitimate expectation doctrine, in line with the trends elsewhere on which I have dwelt. The outsider is struck by the fact that the Malaysian Bar was represented at the Supreme Court hearing by no less than six counsel on watching brief. Param Cumaraswamy, Mooney, Sidhu, Sri Ram, Cyrus Das, Thomas. What a constellation! Further as to personalia, one of the rewards of reading for this lecture has been closer acquaintance with the judgments of Abdoolcader SCJ. This is the one describing another case as being about "a pesky and pernicious epiphenomenon of transnational beachcombing"-and hence easily distinguishable of course from a case about a representative of the Asian Wall Street Journal.
I mention, too, the judgment delivered by Salleh Abas LP in the Keruntum case, 36 managing to resist the blandishments of my persuasive friend Michael Beloff QC and holding that the Director of Forests, Sarawak, could not treat a licence as automatically forfeited for transfer of controlling shares: again the firm insistence on an opportunity of a hearing accords with international trends as well as Malaysia's own well-established domestic jurisprudence.
For the moment, it is better to leave out reasonableness and go straight to "in accordance with law". I have read some perceptive judgments interpreting statutes in a way giving effect not merely to their literal meaning but to their true intent and spirit. In that category is the judgment 37 of a court consisting of Abdul Hamid, then acting At least that is a paraphrase of this line of thought, a line which I have long found compelling. It cuts through the mystery of the concept of jurisdiction on which, incidentally, I wrote my PhD dissertation at Cambridge too long ago and accords with two more important concepts. One is that it is the inalienable province of the courts to determine the law, that not being the province of any other authority, high or low. The other is that for practical reasons judicial review has to be discretionary: the reviewing court should normally hold its hand if the error of law is insufficiently important, or there is adequate appeal machinery, or undue delay or other solid ground appears for refusing to intervene.
The ultimate authority of the courts to decide the law brooks no exceptions, though on occasion the correct decision for the courts on the law is that the parties have freely and effectively contracted to submit to private arbitration or the like. A good It is to be hoped that nothing of that sort is happening this week. It would add a new terror to lecturing overseas.
Lastly I come back to reasonableness: the merits, substance, how far will the courts go? Here the Malaysian picture is mixed. Let it be clear that no one, anywhere, suggests that the courts can substitute their discretion for that of the administrative authority, or intrude into policy formation and application where the policy is consistent with statute. Even the administrator's view of the facts is at least highly likely to be accepted if reasonably open: for it is doubtful whether the concept of jurisdictional fact has validity any longer. The concern is to check that the decision of the Minister or other authority is one that could reasonably be reached on the facts and in the light of the relevant law. It is no severe test; to refrain from insisting even on compliance with this generous test would be to abandon proper judicial responsibility. Often lawyers round the world speak of Wednesbury unreasonableness. I venture to think that there is nothing arcane or special about the subject requiring the geographical epithet. The duty is simply to act reasonably, that is to say in accordance with reason.
The courts must be willing to get as close as they can to the real heart of the issue in order to see whether the test is satisfied. An admirable Malaysian example is the Merdeka University 48 case, where the rejection of a petition for the establishment of a University based on the Chinese language was held not to be an unreasonable exercise of discretion. The careful examination of the facts by Abdoolcader J at first instance and the historical and constitutional exposition of the importance of Bahasa for national unity by Suffian LP on appeal are models of their kind. Those eminent judges did not renounce jurisdiction. The Government succeeded but judicial review was seen at its best.
Unfortunately, there are cases about which one cannot be so enthusiastic. Thus a "crunch" case where the administrative law tensions may be seen in severe operation is Government of Malaysia Parliament has arguable grounds for alleging impropriety in the award of a public contract it is in the public interest that the courts should be prepared to sift the matter impartially and thoroughly. Of course the allegation may turn out to be baseless, and, if so, well and good; but, if by any chance the reverse were to prove to be the case, manifestly the proceedings will be justified. To strike out in limine must tend to undermine faith in the judicial system. Yet it must be acknowledged that both Salleh Abas LP and Abdul Hamid CJ (Malaya) as they then were, were of the majority who adopted that course. I have respectful sympathy for them and cannot be confident how I would have responded in their shoes, but the reasoning of the minority is hard to rebut.
A more recent case which also seems rather worrying is Aliran, 50 where the Supreme Court allowed an appeal from a High Court decision quashing the rejection of an application for a permit to publish a magazine in Bahasa Malaysia. Attentive reading of the judgment leaves one unclear as to the reason why the application was refused; and if the court cannot identify any good reason, the administrative decision should fall. Ministerial discretion is to be respected, but the corollary is that the grounds of the ministerial decision should be apparent, unless indeed some compelling reason of national security dictates otherwise-in which case the court must at least be satisfied by sufficient evidence that national security was truly the ground.
A somewhat similar approach appears in cases concerned with the Internal Security Act 1960. a d m i n i s t r a t i v e l a w t r e n d s i n t h e c o m m o n w e a l t h 129 checking whether there are substantial security reasons, by labelling the discretion as "subjective". It would be presumptuous for a New Zealand judge to intrude into the facts of the internal security cases. I know next to nothing about the security position in Malaysia and Singapore. But as a matter of legal principle, it must be permissible to suggest that the so-called objective-subjective dichotomy here is misleading. No discretion is either wholly subjective or wholly objective. With every discretion the question is always whether it has been exercised in a way reasonably open.
In sum, the Malaysian administrative law has some notable achievements, but perhaps as well the tensions have taken their toll. The tensions will not relax. As in other countries, one can predict from experience that administrative law cases will continue to get harder. A guiding thought for those charged with judicial responsibility is that in this field, judicial review is an aspect of democracy. To suggest, as some people unreflectingly tend to do, that democracy equates with majority rule is simplistic and fallacious. A dictionary definition of democracy is "a state of society characterised by equality of rights and privileges". Administrative law is a servant of such a society. 
